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Chapter 10 

Expanding the Collaborative 
Process Beyond Family Law

Lawrence R. Maxwell, Jr. and Harry L. Munsinger

“It is not good enough for things to be planned—they still have to be done, for 
the intention to become a reality, energy has to be launched into operation.”

Pogo Possum1

Creative lawyers in Texas and across the country are applying the collaborative
process to civil disputes beyond family law. After seeing the benefits collaborative
law brings to family law matters, these pioneer lawyers are adapting collaborative and
cooperative procedures to disputes involving adverse medical events, estates, trusts,
employment, business, construction, elder law, and guardianships. 

This chapter explores how the collaborative process can be applied to these
areas, describes actual disputes in which it’s been done, explains the benefits of civil
collaborative law outside the family law realm, reviews the history of the collabora-
tive process in family and nonfamily civil disputes, and explains why Texas needs a
broad uniform collaborative law statute to protect the process in nonfamily civil cases
and make it more efficient and effective. In this chapter, the term civil collaborative
law refers to cases other than family law ones.

Family law cases in Texas have been settled successfully for over a decade using
the collaborative process. Because the parties involved in collaborative family law
cases share similarities with the parties in other civil areas, the collaborative process
should be effective in resolving these disputes as well, and this is proving to be true.
For example, consider the similar emotional, familial, and financial issues in estate
disputes and divorces. The settlement rate for Texas collaborative divorces is around
96 percent, and we should expect similar success in other civil collaborative matters.

Currently, there is no collaborative statute in Texas that applies to civil disputes
outside the family arena, so extending collaborative practice beyond family law is not
for the fainthearted practitioner. But innovative collaborative lawyers are adapting

1. Pogo Possum was the central character in a long-running American comic strip that was
created by cartoonist Walter Crawford Kelly, Jr., a/k/a Walt Kelly, in 1941. Pogo was an ami-
able, humble, philosophical, personable everyman possum.
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collaborative procedures to these new areas by agreement. However, practitioners
should proceed with caution.

Differences Between Family and Other Civil Collaborative 
Cases

Collaborative practitioners in civil disputes face different challenges compared
with collaborative family law practice, but there are solutions. These challenges
include multiparty disputes, in-house counsel, regular outside counsel, inability to stay
court intervention, and contingent fee cases, all of which are discussed below.

Multiparty Disputes. Family law disputes generally involve two parties, but
collaborative lawyers working in other areas often deal with multiple parties. For
example, when a construction project goes bad, all the stakeholders, including the
owner, subcontractors, and the general contractor, want the problem solved quickly so
the project can be completed on time and within budget. However, when there are sev-
eral parties involved in the dispute, finding agreement to settle the issues collabora-
tively can become complicated. 

There are several ways to handle a multiparty dispute in the collaborative pro-
cess. The method selected will depend on the parties and facts. For example, assume
four parties are involved. Three parties wish to use the collaborative process, and one
does not. The nonparticipating party may be persuaded to delay filing suit or agree to
abate a pending suit until the remaining parties, who want to use the collaborative pro-
cess, have settled their issues or terminate their negotiations and move to litigation.
Why would the nonparticipant agree to wait? Generally, it will be to the nonpartici-
pant’s advantage to see what the collaborative parties accomplish before proceeding
with litigation.

If the nonparticipant refuses to wait, the other parties can either abandon the col-
laborative process and proceed with litigation or proceed simultaneously with litiga-
tion and the collaborative process by drafting a joint litigation agreement that allows
them to share information and discuss settlement of their dispute among themselves
while litigating with the outside party.

If all parties agree to use the collaborative process to resolve a dispute, they need
to define the rules of the road through a collaborative participation agreement. For
example, the parties may decide that if one of them should withdraw from the collabo-
rative process, the withdrawing party may not initiate any adversarial proceeding for a
specified interval so the other parties have an opportunity to settle the case prior to
going to court. 

In-House Counsel and Regular Outside Counsel. Many businesses, including
insurance companies, have in-house counsel. They may also regularly retain outside
counsel to provide ongoing legal services. Because of their ongoing relationships with
the business, these attorneys would be adversely impacted by the requirement that the
collaborative attorneys must withdraw if the process terminates. Insurance companies
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and businesses also have in-house counsel on staff to advise management about litiga-
tion issues. In addition, these organizations routinely retain outside counsel to provide
ongoing legal services. The withdrawal and disqualification provision in a standard
collaborative participation agreement would prohibit in-house counsel from advising
the employer in an adversarial proceeding if the dispute was not resolved through the
collaborative process. Moreover, regular outside counsel would be reluctant to enter a
collaborative participation agreement because they could not continue representation
if there were no settlement and the matter went to litigation or arbitration.

This is a serious dilemma for any organization that wants to use the collaborative
process. A creative Australian collaborative lawyer developed a solution for this prob-
lem. He approached a large Sydney law firm that wanted to use the collaborative pro-
cess for some of its clients in order to prevent damage to ongoing business
relationships. However, the firm wanted to continue to represent those clients if the
case did not settle collaboratively. The collaborative attorney proposed that he repre-
sent clients referred to him by the firm for collaborative law settlement only. He also
agreed not to represent the firm’s clients in any other cases. The attorneys all agreed
that if the cases were not settled in the collaborative process, the firm could step in and
resume representation.

Another solution is to delete the disqualification provision from the participation
agreement. This modified collaborative process has been described as “cooperative
law” or “collaborative law light.” However, this solution dilutes the attorney’s incen-
tive to settle the case, and, for that reason, many collaborative lawyers oppose it.

A third solution may be found in the original 2009 Uniform Collaborative Law
Act (UCLA), which contains exceptions to the disqualification provision for lawyers
representing low-income parties on a pro bono basis and lawyers representing govern-
mental entities. These exceptions could be extended to in-house counsel and lawyers
in a regularly retained firm. The Act provides that other lawyers in the pro bono col-
laborative lawyer’s law firm or the governmental agency can continue representation
if the participation agreement authorizes the representation, and the collaborative law-
yer is isolated from any participation in the collaborative matter or a matter related to
the collaborative matter. In addition, procedures must be established within the law
firm or governmental agency reasonably calculated to isolate the collaborative lawyer
from such participation. The Texas UCLA drafting committee is considering a similar
provision in the Texas UCLA regarding in-house and outside counsel.

A Court Might Not Honor the Stay Provision Without Statutory Authority.
Another difference between practicing collaborative family law under the Texas fam-
ily law statute and using collaborative procedures to settle other civil disputes is that
courts might not honor the stay of court intervention provision without statutory
authority.

The Texas Collaborative Family Law Act (TCFLA) creates a stay of all proceed-
ings before a tribunal once the parties give notice they have signed a participation
agreement. Amending the Civil Practice & Remedies Code by adding the UCLA,
which contains a similar provision, will solve this potential problem for nonfamily
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civil collaborative lawyers. In the absence of the UCLA, parties can file agreed
motions to stay proceedings. Unless extraordinary circumstances are present, Texas
courts will generally honor the stay provision in a participation agreement or an
agreed motion without a statute. District courts in some Texas counties have estab-
lished a procedure to “administratively dismiss” cases in the collaborative process, in
a way similar to the stay granted when the court is notified that a party has filed bank-
ruptcy. However, without the protection of a statutory stay, there is no guarantee a
court will stay a civil case simply because the parties agree to use the collaborative
process. This is a strong argument for passing the UCLA so parties can be certain
courts will honor a stay. 

Contingent Fees in the Collaborative Process. Another difference between
family law and other civil cases is the contingent fee contract, which cannot be used in
family law disputes. Contingent fee contracts are used extensively in civil litigation
but never in family law cases. There is no reason collaborative nonfamily civil dis-
putes cannot be handled under a contingent fee agreement. Because there is a chance
the dispute would not settle and litigation counsel would be engaged, the collaborative
lawyers need to have a clear fee sharing arrangement with the litigation lawyers in
advance or they might not get paid. Of course, the clients must be informed of and
consent to this arrangement.

The collaborative process is especially appropriate for cases involving adverse
medical events and product liability cases, which are typically handled under contin-
gent fee contracts. Voluntary discovery and jointly retained experts used in the collab-
orative process could significantly reduce the time and money required for these
matters by eliminating the battle of the experts. Many hospitals have focused on these
savings and abandoned the “deny and defend” positions imposed by their insurers.
These progressive hospitals now freely disclose information and settle cases when
errors may have been made using a procedure similar to the collaborative process. 

Successful Civil Collaborative Cases

Real-life case stories are the best way to demonstrate how collaborative or coop-
erative processes can be applied to civil cases. Prominent attorneys around the country
who are using collaborative and cooperatives processes in their civil practice
described their cases for this chapter. We thank our colleagues for sharing their com-
ments and case stories, which include adverse medical events; estate, probate, and
trusts matters; employment disputes; business and construction disputes; and elder
law and guardianship matters.

Adverse Medical Events. Kathleen Clark is a solo practitioner in the San Fran-
cisco area. She relates the story of a difficult medical malpractice case. While not
technically a collaborative case, Clark’s example shows the benefits of taking a coop-
erative, transparent approach to settlement in the collaborative spirit.
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“In 2009, actor James Woods and his family settled an acrimonious medical mal-
practice case arising out of the death of his brother, Michael, in the emergency room at
Kent Hospital, Warwick, R.I. The decision to proceed to trial was made by Kent’s
attorneys, based on an assessment that causation between the error and the outcome
was not clear. 

“As the Woods case unfolded and headed toward trial, Sandy Coletta, CEO of
the hospital, observed a shift of focus among health care providers at Kent from con-
centrating on healing patients to defending their hospital against malpractice allega-
tions. The health care providers stopped listening, lost their understanding and
empathy, and bad-mouthed the patient and his family. Because of these destructive
effects on the health care providers, the Woods family, and the community, Coletta
decided to take a different approach to resolving the bitter, counterproductive situa-
tion. 

“Coletta, a nonlawyer in the equation, later said, quite simply, ‘It wasn’t about
causation; it was about how we did something wrong.’ The case settled in the third
week of trial when Coletta, Woods, Woods’s mother, and their attorneys met over din-
ner to discuss the case. The dinner meeting took place at the insistence of Coletta,
even while Kent Hospital’s attorneys, locked into the prevailing legal culture, advised
Coletta that ‘[i]t [sitting down with the other side in the middle of trial] just isn’t
done.’ Coletta ignored Kent’s attorneys and met with the Woods family. She acknowl-
edged the medical error and apologized to Woods and his mother. Coletta and Woods
agreed to a confidential financial settlement and to establish the Michael J. Woods
Center to create new approaches to hospital and emergency room care. Woods said at
the time, ‘This remarkable action of accountability has turned a bitter event into a
landmark opportunity for hope.’

Woods later emphasized that ideas from collaborative practice, establishment of
improved protections for future patients, and compensation led to settlement. Addi-
tionally, the Woods family established a working relationship with Kent for helping
people who, according to Woods, are ‘bleeding to death emotionally’ in the face of
‘unimaginable tragedy.’”

Estate, Probate, and Trust Matters. Gary Ashmore is a partner and managing
attorney in the Ashmore Law Firm, PC, in Dallas, Texas. He describes a difficult situ-
ation involving four siblings who began fighting after the deaths of their parents. Gary
believes many estate and probate disputes are good candidates for the collaborative
process because families who choose collaborative solutions will save time and
money and preserve their relationships.

“Dad and Mom were married for forty-five years and had four children, Greg,
Peter, Marcia, and Jan.2 Five years ago, Dad died of cancer. Mom died last year. Peter
and Marcia live in Dallas near their parents’ home. They were there for their Mom,
especially during the year before Dad passed away. Jan lives in Houston, and Greg

2. These names are fictional.
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lives in Lubbock. Greg and Jan were not around much before Dad died, and, even
after Dad’s death, they didn’t visit Mom often. The four children began to grow apart
after the deaths of their parents. Resentment started because Peter and Marcia felt
Greg and Jan were never around to help their parents.

“The parents’ wills left their estates to the children equally and selected Greg as
their executor. Greg didn’t keep his siblings informed about the status of the estate.
The only sibling he shared any information with was Jan. Understandably, Peter and
Marcia became distrustful of Greg. In addition, after the probate attorney sent Peter
and Marcia the inventory and appraisement (list of assets and liabilities and their val-
ues), they thought there were some discrepancies and that not all the assets were
listed.

“Peter and Marcia contacted me to determine their rights and find out what could
be filed to either remove Greg as independent executor or force distribution. I
explained the procedures if they chose to follow the litigation route. Peter and Marcia
understood that they had a number of options and each one required an attorney,
would take time, and would be costly. If the matter went to litigation, attorney’s fees
could quickly grow into the tens of thousands of dollars. Peter and Marcia made it
clear that they had strong feelings about the situation, but they wanted to heal their
relationships with their brother and sister, and they didn’t see how that would be pos-
sible in litigation.

“It seemed that most of the issues were related to communication. We discussed
the possibility of presuit mediation, a settlement conference, and the collaborative
process. Peter and Marcia felt the issues could best be resolved through the collabora-
tive process. Peter and Marcia were attracted to the savings in time and money, and
they believed their brother and sister would be willing to resolve the conflict in a col-
laborative way. They all signed a participation agreement, and an expert appraiser was
engaged. Under the collaborative process, all issues were resolved within three
months, and Greg remained as independent executor of the estate.” 

William M. Andrews has been in private practice in northern California for over
thirty-five years with an emphasis on estate, probate, and trust matters and he is
advancing the use of collaborative practice in that arena. He shares his comments and
observations based on his experience in a trust administration case.

“We have learned that the collaborative model used must be flexible and
adjusted for the particular case and parties in the probate arena. Although sharing the
underlying emotional conflicts of family law cases, probate cases are different from
their family law brethren. These differences include multiple parties, case specifics,
and broad-ranging legal issues and factual contexts, interaction with third-party credi-
tors and taxing authorities, and differing time deadlines and court procedures.

“However, collaborative professionals applying the key collaborative practice
components are providing promising new alternatives to traditional probate litigation.
For example, in one collaborative trust case, the surviving spouse and children were
embroiled in what promised to be a nasty, emotional litigation. My client and her chil-
dren faced a probate court continuation of decedent’s divorce litigation and complex
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trust disputes. There were many legal and factual issues about ownership of assets
held in a family trust and a family business that had to be sold. They faced the pros-
pect of very expensive and lengthy probate and related trust proceedings. The tradi-
tional legal and mediation processes were fully explained to the clients, who needed to
know what lay ahead. We were able to also explain and offer a collaborative process
as an alternative. 

“The clients were receptive to the collaborative process, which offered a quicker
and less costly resolution of their disputes. All the clients shared the classic public
view of probate as a futile, never-ending legal process benefitting only lawyers and
consuming fortunes—their own real-life version of Bleak House by Charles Dickens.
The prospect of having the whole ordeal over faster, without the staggering expense
and delays of estate and trust litigation, was a key advantage of the collaborative
approach. They signed a collaborative practice agreement, and we began.

“Legal counsel were amazed at the faster pace of the estate and trust administra-
tions. Probate pleadings were filed pursuant to agreement, and court orders were
obtained quickly by stipulation. The synergy of working together in an interest-based
collaborative process achieved what the clients held as their top priorities—speed and
control of the process. Difficult issues about valuation, management, and division of
estate assets were presented to the parties informally and quickly, rather than in pro-
bate hearings. Instead of traditional discovery, information was shared among all par-
ties as received. At joint collaborative sessions, shared neutral appraisers and experts
explained valuations, complex tax decisions, and alternatives to the parties.

“The parties, rather than a judge, made decisions about family matters as they
evolved. Individual delays and emotional breakdowns were handled carefully and
respectfully, without being exacerbated by inflammatory pleadings, attorney’s letters,
or verbal hyperbole. Despite the emotionality of the clients and the complex legal mat-
ters involved, counsel and the parties managed to complete the probate and related
trust administration within nineteen months with no estate tax payable in a substantial
and potentially taxable estate. The family business was managed and then sold. There
were no appeals of the estate, and trust distributions to the parties happened according
to agreement. Fees were high—but nowhere near the level of traditional litigation fees
and expenses—with fee sharing and tax deductibility issues part of the overall estate
and trust settlement.”

Employment Disputes. Michael A. Zeytoonian, founder and director of the
Dispute Resolution Counsel, LLC in Wellesley Hills, Massachusetts, believes the
advantages of collaborative law make it a natural option for many kinds of employ-
ment and workplace disputes. The speed of the process coupled with lower costs,
streamlined discovery, confidentiality, and the ability to create solutions tailored to the
needs and interests of the parties are particularly useful in employment matters.

“In discrimination and sexual harassment matters, the employee is often still
working for the firm, and there is a need to preserve and improve relationships while
constructively and creatively addressing the problem. Protracted litigation damages or
destroys employment relationships, and a court or an arbitrator can only offer money
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damages and injunctive relief. Collaborative law offers options for resolution that can
preserve and strengthen employer-employee relationships and improve the workplace
environment. By incorporating preventive training, counseling, and diversity training
and reassigning employees, the collaborative process can transform a toxic workplace
into one where employees feel safe and take pride in their jobs. A collaborative solu-
tion can satisfy the needs of both employee and employer.

“Protracted formal discovery in workplace disputes also creates problems for
employers, especially in the age of electronic discovery. The cost of a forensics infor-
mation technology person, the issues that arise in trying to separate private from work
email, and the drain on employee time and energy responding to discovery requests
can be devastating to small businesses and nonprofit organizations. By contrast, col-
laborative law’s streamlined discovery, in which parties agree to voluntarily and trans-
parently exchange all relevant information, avoids the pitfalls and collateral damage
of traditional discovery. The confidentiality and creativity of collaborative law works
well in employment situations where matters need to be resolved quickly and pri-
vately.

“For example, in a sexual discrimination case that involved a prominent and
highly visible nonprofit organization, the employee/victim of the harassment wel-
comed the confidentiality, which also prevented any adverse impact to the organiza-
tion’s reputation in the community and its ability to do effective fund-raising. The
creative elements of collaborative law allowed the employee to work from home
while the matter was being negotiated. The settlement contained needed disciplinary
actions tailored to the unique circumstances of the case.”

Business and Construction Disputes. Douglas C. Reynolds, founder of The
New Law Center LLC in Cambridge, Massachusetts, kept asking himself what makes
collaborative law work? Several years ago, Doug discovered that respect is not an
essential element in the successful resolution of a case. Rather, he discovered that set-
tlement is motivated by the parties’ and professionals’ commitment to resolve their
dispute voluntarily, instead of appealing to a court or arbitrator. This example shows
the benefits of cooperation and transparency when the alternative was mutually
assured destruction.

“I represented a sub-subcontractor on a public construction project. He had not
been paid. The client tried direct negotiation, but the subcontractor had not been paid
either and was asserting back charges to reduce my client's claim. We filed a claim
notice with the general contractor, which halted any further payments from the general
contractor to the subcontractor. The general contractor's position was simple: the sub-
contractor and sub-subcontractor had to reach a settlement and present it to the general
contractor for payment, with full releases. Or, everyone could proceed in court, but
that could put the subcontractors out of business. 

“Under these conditions, litigation was not an option, so the subcontractors were
committed to finding an agreement. However, they neither trusted nor respected each
other, and they made that very clear in the first session. For hours we went over con-
tracts, letters, invoices, work records, receipts, and the verbal exchanges that had
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taken place during the course of the project. Each party asked for and received records
and information that would otherwise have been mired in discovery proceedings. Sev-
eral times, one party or the other walked out of the session, but they always returned
because the options were to agree or go down in flames. The relative bargaining
power was roughly equal, and the parties recognized their mutual interdependence.
They could settle and get some needs met, or both could fail. We reached an agree-
ment that was good for both parties. However, only the professionals shook hands at
the end—the parties still hated each other.”

Sherrie Abney, an experienced collaborative lawyer in Carrollton, Texas, used
her skills to find a quick and inexpensive resolution of a construction dispute about to
go to litigation. While this case also wasn’t technically collaborative, it was similar
because the parties were cooperative, held joint meetings, and a neutral expert was
hired.

“A general contractor came to me about a problem with the foundation of a
house he built. The homeowner had hired a lawyer who was going to file suit. I con-
tacted the homeowner’s lawyer and told him the contractor recognized there was a
problem and wanted to resolve it quickly and amicably. The homeowner’s lawyer said
fine, but he was on his way to file suit. I asked him if he would like to get his client’s
house repaired immediately or wait two years for trial. The homeowner’s lawyer
agreed to get an expert opinion and attend one meeting before filing suit.

“The parties had a common goal—to get the foundation repaired. The engineer’s
report showed that the homeowner’s landscaping caused water to drain toward the
foundation and had exacerbated the original foundation problem, so they were both at
risk. The general contractor was concerned about his reputation because he planned to
build more custom homes in the area. The subcontractor was hesitant to negotiate
because he feared sole liability. The insurance adjuster was interested in getting the
case settled to avoid an expensive trial.

“At the first meeting, the homeowner agreed to change the landscaping so water
would drain away from the foundation. The general contractor and the subcontractor
agreed they would each contribute to the repairs. The insurance adjuster for the sub-
contractor agreed to contribute $25,000 above the company’s liability under their pol-
icy if the matter was settled without suit. This money would be used to place piers
under the house and level the foundation—a task neither the general contractor nor
subcontractor was willing to perform. The adjuster offered the excess funds to avoid
litigation costs. The matter was settled, repairs began a week after the meeting, and
were completed prior to the time discovery would have been served if a lawsuit had
been filed.” 

Elder Law and Guardianship Matters. Jamie Clausen is an attorney in Seattle,
Washington who works in the area of elder law.

 “Elder law addresses intensely personal rights and issues where family members
often cannot agree on what help is needed. Disputes are painful and may be damaging
to long-term family relationships. Family members may disagree over the use of pow-
ers of attorney, advanced health care directives, or long-term trusts. Issues may arise
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regarding guardianship, capacity, and care. For example, does the parent have the abil-
ity to drive or live independently? Also, does she or he need protection from abuse or
financial exploitation? A collaborative approach to these issues can improve commu-
nication, facilitate open sharing of information, generate creative and durable solu-
tions, reduce cost, and preserve family harmony, privacy, and dignity.

“A recent case illustrates how difficult issues can successfully be resolved using
the collaborative process in an elder law situation. Friends of an incapacitated person
received reports that the guardian was late with payments and bouncing checks. She
was new, and the prior guardian had not had these problems, so the friends suspected
financial exploitation. They contacted us and wanted to make reports to Adult Protec-
tive Services and the Certified Professional Guardian Board and have the guardian
removed. We explained that the investigations by the agencies would be confidential
and slow, and the information the friends had was not sufficient to remove the guard-
ian.

“We suggested they approach the guardian to see if she would agree to a collabo-
rative solution. They were skeptical because she had been unwilling to give informa-
tion before. We approached the guardian’s attorney with a proposed participation
agreement. He had never done a collaborative law case, but was willing to try the pro-
cess. With the agreement in place to protect confidentiality, the guardian was willing
to open up about what was going on. It turned out that the prior guardian had not been
collecting her fees because there was not enough income. However, she had
demanded payment in full at the transition. The new guardian was left with court
orders to pay bills and no money to pay them. She had not wanted to share the situa-
tion with the friends because she didn’t want to acknowledge she was intentionally
paying court-ordered bills late and writing checks she knew were not supported by
sufficient funds.

“After understanding the situation and seeing records supporting the explana-
tion, we reduced costs to get things on a solid financial footing. If the incapacitated
person’s assets had been compromised by litigation, that outcome might have become
impossible. It is likely the guardian would have been removed or would have resigned
leaving the incapacitated person with neither a guardian nor resources for care.”

These true stories from colleagues around the country show that the collabora-
tive process is being used successfully to resolve disputes in many areas of civil law.
The collaborative process could be used to manage conflict and resolve disputes in
any area in which maintaining relationships is important, such as landlord-tenant, real
estate buyers and sellers, vendors and customers, shareholder complaints, and disputes
within businesses partnerships. The range of applications for collaborative law is vast.

A special advantage of the collaborative process is providing unusual relief a
judge can’t order. For example, a court can’t order a party to make an apology, nor can
it order medical providers, manufacturers, or service providers to change their proce-
dures to avoid future injuries. These remedies are sometimes more important than a
money judgment, and they often play a significant role in settling collaborative dis-
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putes because agreements can be tailored to meet the unique goals and interests of the
parties.

Is Civil Collaborative Law Ethical?

The ethical obligations of lawyers practicing civil collaborative law are similar
to the obligations of collaborative family lawyers. The American Bar Association
Standing Committee on Ethics and Professional Responsibility issued Formal Opinion
07-477 in 2007, which squarely supports collaborative law provided that the client has
been informed about the benefits and risks of participating in the process and has
given his or her informed consent. The ABA opinion stated that collaborative law
practice is a permissible form of limited legal representation. This opinion can be
found at www.collaborativelaw.us/articles/Ethics_Opinion_ABA.pdf.

Before and after the ABA opinion, ethics committees in several states published
opinions addressing various issues relating to collaborative practice, including limited
scope representation, unbundled legal services, zealous representation, confidentiality
of information and duty to disclose, conflict of interest, and mandatory withdrawal.
With the one exception of Colorado (2007),3 ethics opinions from the states of Minne-
sota (1997), North Carolina (2002), Pennsylvania (2004), Maryland (2004), Kentucky
(2005), New Jersey (2005), Washington (2007), Missouri (2008), South Carolina
(2010), Alaska (2011), and North Dakota (2012) support the collaborative process. 

Although the ABA opinion is not binding, it continues to be persuasive among
state ethics committees. Practitioners can be confident collaborative law is an ethical
process they can recommend to appropriate clients.

History of the Collaborative Process in Family and Civil 
Disputes

Texas, a pioneer in collaborative law, in 2001 was the first state to codify the
collaborative process for family law. In 2007, with the collaborative process being
used widely in family law, the Uniform Law Commission identified a need for unifor-
mity in the practice of collaborative law and recommended the development of a uni-
form collaborative law act. The Commission approved the Uniform Collaborative
Law Act (UCLA) at its Annual Meeting in 2009 in Santa Fe, New Mexico, by unani-
mous vote. The purpose of the UCLA is to support the development and growth of
collaborative law by making it a more uniform and accessible dispute resolution pro-
cess.

3. The ABA Ethics Opinion issued in August 2007 disagrees with the Colorado opinion and
squarely supports lawyers’ participation in the collaborative law process as an ethical form of
limited-scope representation.

www.collaborativelaw.us/articles/Ethics_Opinion_ABA.pdf
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The UCLA supports the long-standing policy of the state of Texas to encourage
peaceful resolution of disputes and early settlement of pending litigation. In 2011,
Texas enacted the Collaborative Family Law Act (CFLA) as chapter 15 of the Texas
Family Code under the new title 1-A, Collaborative Family Law, which applies only
to matters arising under titles 1 or 5 (marriage relationship and parent-child relation-
ship) of the Code. The 2011 CFLA is a modified version of the original 2009 UCLA.

Interestingly, current objections to the collaborative process mirror earlier objec-
tions to mediation when it was first introduced in Texas in the late 1980s. For exam-
ple, critics said mediation is unethical, it deprives clients of their day in court, and it
can’t possibly work because the sanctions of a court are not behind it. In spite of these
criticisms, over the past twenty-five years mediation has benefitted our civil justice
system and our clients. Today, mediation is a process of choice in the ADR toolbox. 

We believe the collaborative process will enjoy similar status in the near future if
the UCLA is passed in Texas and collaborative law is applied to a broad range of civil
disputes. Passage of the UCLA in Texas will guarantee confidentiality, provide a
broad evidentiary privilege, make the collaborative process more uniform and accessi-
ble, assure that the process is voluntary, provide structure, and guarantee that prospec-
tive parties are informed of the risks and benefits of the collaborative process. The
UCLA will provide for a stay of court proceedings, allow the securing of emergency
orders, provide automatic tolling of statutes of limitations, clearly establish when the
collaborative process begins and ends, assure enforceability of collaborative settle-
ment agreements, and eliminate choice-of-law issues.

Without the UCLA, confidentiality in civil collaborative cases is provided solely
by the participation agreement signed by the parties or alternative dispute resolution
using a mediator. 

The UCLA, if passed in Texas, would provide protection for negotiations in the
collaborative process with specific confidentiality provisions and broad statutory priv-
ileges. Virtually all communications within the collaborative process would be confi-
dential and privileged, and any settlement agreement, properly written and executed,
would be enforceable; a party would be entitled to judgment on the settlement agree-
ment.

Many dedicated lawyers and other professionals around the country believe the
growth and development of the collaborative process has significant benefits for the
legal profession and our clients, and that belief gives us assurance that the future of
collaborative law is bright.

Several years ago, Chief Justice Warren E. Burger, in a not-so-subtle criticism of
our litigation system, reminded us that lawyers need to return to their role as peace-
makers. “Our system is too costly, too painful, too destructive, too inefficient for a
truly civilized people. To rely on the adversary process as the principal means of
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resolving conflicting claims is a mistake that must be corrected.”4 Extending collabo-
rative solutions beyond family cases to civil cases is entirely consistent with Chief
Justice Burger’s sentiments.

4. Chief Justice Warren E. Burger, “The State of Justice,” American Bar Association 
Journal, April 1984, 66. Burger was instrumental in founding the Supreme Court Historical 
Society and was its first president. Burger is often cited as one of the foundational proponents 
of Alternative Dispute Resolution (ADR), particularly in its ability to ameliorate an overloaded 
justice system. 



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


